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*Roe v Wade
(Continued from page 1.)

right to abortion came from, 
rather it provided several ar-
eas of the Constitution that 
might provide such a right. 
Alito wrote that the Casey 
decision "did not defend this 
unfocused analysis," instead 
grounding the right in the 
"liberty" protected by the 
Due Process Clause of the 
Fourteenth Amendment.

The court's opinion rec-
ognized that the Fourteenth 
Amendment's Due Process 
Clause has been found to 
guarantee certain rights that 
are not spelled out in the 
Constitution, but that those 
rights are "deeply rooted in 
this Nation's history and tra-
dition." Abortion, the court 
said, "does not fall within 
this category," as "such a 
right was entirely unknown 
in American law" until the 
late 20th century.

The earliest sources for 
a right to an abortion, the 
Court said, are "a few" state 
and district court decisions 
from "shortly before Roe," 
and "a small number of law 
review articles from the 
same time period."

Alito referenced the dis-
senting opinion from Jus-
tices Stephen Breyer, Elena 
Kagan, and Sonia Sotomay-
or, stating that it "is very can-
did that it cannot show that 
a constitutional right to abor-
tion has any foundation, let 
alone a ‘deeply rooted’ one, 
‘in this Nation’s history and 
tradition.’"

"The dissent's failure to 
engage with this long tradi-
tion is devastative to its posi-
tion," Alito wrote.

The majority opinion also 
noted that the dissent did not 
provide any "serious discus-
sion" of the states' interest in 
protecting the life of a fetus, 
while also making clear that 
the Court's ruling "is not 
based on any view about if 
and when prenatal life is en-
titled to any of the rights en-
joyed after birth."

The court then addressed 
the concept of stare decisis 
– the tradition of following 
established court precedent.

"Overruling a precedent 
is a serious matter," Alito 
wrote. "It is not a step that 
should be taken lightly."

Still, he said, if the Su-
preme Court never over-
turned precedent, "Ameri-
can constitutional law as we 
know it would be unrecog-
nizable, and this would be a 
different country."

The Court then asserted 
that there are five reasons 
why Roe and Casey should 
be overruled: "the nature 
of their error, the quality of 
their reasoning, the ‘work-
ability’ of the rules they im-
posed on the country, their 
disruptive effect on other 
areas of the law, and the ab-
sence of concrete reliance."

The Court explained that 
Casey's test of whether a law 
places an "undue burden" on 
the ability to get an abortion 
"has scored poorly on the 

workability scale," citing the 
late Justice Antonin Scalia, 
who said that the test is "in-
herently standardless."

The majority criticized 
Casey for its vagueness and 
ambiguity, and its failure to 
give a "clear answer" as to 
how to apply its undue bur-
den test.

The opinion went on to 
explain that Roe and Casey 
disrupted other areas of law, 
claiming that they "have di-
luted the strict standard for 
facial constitutional chal-
lenges," ignored key judicial 
principles, and "distorted 
First Amendment doctrines."

Addressing the issue of re-
liance, the Court stated that 
such an interest typically 
arises "where advance plan-
ning of great precision is 
most obviously a necessity." 
Alito wrote that Casey itself 
"conceded that those tradi-
tional reliance interests were 
not implicated because get-
ting an abortion is generally 
‘unplanned activity." 

As for Casey's claim that 
people have made decisions 
about their relationships in 
reliance on abortion being an 
available option, the Court 
said that this is not concrete 
enough, and that "this Court 
is ill-equipped to assess 
‘generalized assertions about 
the national psyche.’"

Alito then addressed the 
argument made in Casey that 
"[t]he American people’s be-
lief in the rule of law would 
be shaken if they lost respect 
for this Court as an institu-
tion that decides important 
cases based on principle, not 
‘social and political pres-
sures.’"

While he recognized that 
there is indeed "a special 
danger" that the public will 
view a decision this way, 
Alito countered that "we can-
not allow our decisions to be 

affected by any extraneous 
influences such as concern 
about the public’s reaction to 
our work."

Public reaction to a pos-
sible overruling of Roe well 
before the Court handed 
down Friday's decision. A 
leak of a draft opinion by 
Alito from February that 
reached the same conclusion 
caused nationwide debate 
and promoted pro-choice ac-
tivist protests at the homes of 
the six conservative justices. 

In addition, dozens of pro-
life pregnancy centers were 
vandalized since the opin-
ion leak, Catholic churches 
were targeted for protests 
and unrest, and a suspect 
was charged with attempted 
murder for allegedly trying 
to assassinate Justice Brett 
Kavanaugh.

Despite this, Alito wrote 
that the response to the 
Court's ruling was unknown 
at the time the case was de-
cided, nor would it matter.

"We do not pretend to 
know how our political sys-
tem or society will respond 
to today’s decision overrul-
ing Roe and Casey. And even 
if we could foresee what will 
happen, we would have no 
authority to let that knowl-
edge influence our decision," 
he wrote. "We therefore hold 
that the Constitution does 
not confer a right to abortion. 
Roe and Casey must be over-
ruled, and the authority to 
regulate abortion must be re-
turned to the people and their 
elected representatives."

As for any future constitu-
tional challenges to abortion 
restrictions, the Court said 
those laws should generally 
be valid as long as they have 
a rational basis.

People protest about abor-
tion, Friday, June 24, 2022, 
outside the Supreme Court 
in Washington.

The dissent accused the 
majority of ignoring a wom-
an's interest in making deci-
sions about child bearing for 
herself.

"It says that from the very 
moment of fertilization, a 
woman has no rights to speak 
of. A State can force her to 
bring a pregnancy to term, 
even at the steepest personal 
and familial costs," Breyer, 
Kagan and Sotomayor said.

"Across a vast array of 
circumstances, a State will 
be able to impose its moral 
choice on a woman and co-
erce her to give birth to a 
child," they added.

The dissent also claimed 
that the court's ruling jeop-
ardizes other rights, such as 
the rights to contraception 
and same-sex marriage.

"They are all part of the 
same constitutional fabric, 
protecting autonomous de-
cisionmaking over the most 
personal of life decisions," 
the dissenting justices said.

A  number of Republi-
can-led states have already 
passed "trigger laws," in the 
event Roe was overturned, 
that would immediately re-
strict access to abortion.

Georgia, Iowa, Ohio and 
South Carolina all have laws 
banning abortions after the 
six-week mark, which have 
been ruled unconstitutional 
but would likely be revis-
ited if Roe is overturned, the 
Guttmacher Institute, a pro-
abortion research group, has 
reported.

On the other hand, pro-
choice advocates will have 
to work to codify Roe or 
enact looser abortion restric-
tions by passing state-level 
legislation. 

New York passed a bill in 
2018 designed to codify Roe, 
and other blue states are ex-
pected to follow suit after the 
Supreme Court's ruling.


